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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or terntoryo’iu ;s.i‘de &

India of on excisable material used in the manufacture of the goods which are equge to
country or territory outside India. ) 43 z
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. )
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order -
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against -:- ..
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10;000/- >,

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50-Lac ™

respectively in the form of crossed bank draft in favour of Asstt. Registar of a bra'rpjc'h‘,of any ¢
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
the court fee Act, 1975 as amended.
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Attention in invitéd to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on,;
payment of 10% of the duty demanded where duty or duty and penalty are in dlsputef or" _
penalty, where penalty alone is in dispute.” //
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ORDER-IN-APPEAL

1. . This appeal was filed by M/s Effective Teleservices Pvt Litd., 1 Floor, Info
Tower-4, Infocity, Nr. Indroda Circle, Gandhinagar-382009 (hereinafter referred to as
appellant), against Order-in-Original No. 133/Ref/ST/AC/2016-17 dated 28.10.2016 passed

by the Assistant Commissioner, Central Excise, Service Tax Division, Ahmedabad-IIL

2. The facts of the case, in brief, are that the appellant is registered for providing

services under various categories. The appellant had availed Cenvat Credit of Rs.

3,03,998/- & Rs. 30,859/~ in the month of 2008 which was pertaining to the period prior to

their date of registration with the department ie. 21.04.2006. It was noticed by the
department and contended by issuing a Show Cause Notice dated 08.09.2010. The
Adjudicating authority confirmed the demands raised in the Show Cause Notice along with
interest -and  also imposed penalties. Aggrieved by the order, the appellant preferred an
appeal before the first appellate authority i.e. the Commissioner(Appeal) who directed them

to deposit 25% of the amount of service tax liability confirmed by the adjudicating

* authority and on compliance made by the appellant, the first appellate authority had taken

" up the appeal and rejected the same. Being aggrieved, the appellant preferred an appeal

before the CESTAT, West Zonal Bench, Ahmedabad. The CESTAT vide its order No.

" A/10396 & 10397/WZB/AHD/2013 dated 22.03.2013 allowed the appeal filed by the

appellant. Subsequently, the appellant filed a refund claim on 16.08.2016 for the amount
Rs. 76000/~ & Rs. 7714/- which was paid by them as Pre-deposit on the direction of first

appellate authority.

3. On scrutiny of the refund claim the Assistant Commissioner, Central Excise,
Service Tax Division, Ahmedabad-III found that the refund claim was not filed in the

prescribed time limit i.e. before the expiry of one year from the relevant date as per section

- 11B of the Central Excise Act, 1944 and in this case: the relevant date is date of the

CESTAT Final order i.e. 29.01.2013. Therefore, a letter was issued to the appellant asking

-him to comply with the observation made and appear before the adjudicating authority for

personal hearing on any suitable dates from 05.10.2016/12.10.2016/19.10.2016. The
appellant neither appeared for personal hearing nor submitted any reply in the matter. The

adjudicating authority vide the aforementioned O-I-O rejected the refund claim of Rs.

76000/- & Rs. 7714/- .

4. Feeling aggrieved, the appellant has filed this appeal against the rejection of refund

claim, on the grounds that:

(a) It is not a duty, so no time limit is apphcable on refund of the Pre deposite

paid;

(b) the pre-deposite of money was under sectlon 35F of the Central Excise Act ) e, _
for the sole purpose of their appeal being maintained on merits before the % y
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Commissioner (Appeals) and , therefore, the provisions of section 11B were not
applicable to any claim for refund of such amount. duty of excise was paid by
the appellant on the finished goods exported under the provisions of Central
Excise Act, 1944; there is no reason to deny the rebate of duty of excise;

(c) Cited different case laws to substantiate their submissions and requested to
allow the refund claim.

5. " Personal hearing was conducted on 21/08/2017, wherein Shri Vipul Khandhér,

CA, appeared on behalf of the appellant and reiterated the contents of appeal memorandum.

- 6. I have carefully gone through the records of the case and the submissions given

. in the grounds of appeal and citation referred in the appeal. The appeal is for allowing the

rebate claim for the amount which was paid by them as Pre-deposit on the direction of first

-appellate authority. Before dwelling on to the dispute, I would like to reproduce the

relevant paras 5 & 7 of the CBEC Circular No 984/08/2014-CX dated 16.09.2014:

“S. Refund of pre-deposit:

5.1 Where the appeal is decided in favour of the party / assessee, he shall be entitled to
refund of the amount deposited along with the interest at the prescribed rate from the date
of making the deposit to the date of refund in terms of Section 35FF of the Central Excise
Act, 1944 or Section 129EE of the Customs Act, 1962. C

5.2 Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-deposit need

not be subjected to the process of refund of duty under Section 113 of the Central Excise
Act,\1944 or Section 27 of the Customs Act, 1962. Therefore, in all cases where the

- appellate authority has decided the matter in favour of the appellant, refund with interest

should be paid to the appellant within 15 days of the receipt of the letter of the appellant
seeking refund, irrespective of whether order of the appellate authorily is proposed to be

" challenged by the Department or not. -

5.3 If the Depariment contemplatés appeal against the order of the Commissioner (4) or
the order of CESTAT, which is in favour of the appellant, refund along with interest would
still be payable unless such order is stayed by a competent Appellate Authority.

5.4 In the event of a remand, refund of the pre-deposit shall ke payable along with interest.

5.5 In case of partial remand where a portion of the duty is confirmed, it may be ensured
that the duty due to the Government on the portion of order in Jfavour of the revenue is
collected by adjusting the deposited amount along with interest. A

5.6. It is reiterated that refund of pre-deposit made should not be withheld on the ground

 that Department is proposing to file an appeal or has filed an appeal against the order

granting relief fo the party. Jurisdictional Commissioner should ensure that refund of
deposit made for hearing the appeal should be paid within the stipulated time gf 15 days as

" per para 5.2 supra.

*7. Procedure for refund:

7.1 A simple letter from the person who has made such deposit, requesting for return of the
said amount, along with a self attested Xerox copy of the order in appeal or the CESTAT
order consequent to which the deposit becomes returnable and attested Xerox copy of the
document evidencing payment of such deposit, addressed to Jurisdictional Assistant/Deputy

Commissioner of Central Excise and Service Tax or the Assistant/Deputy Commz'ssz'ogg‘:gf—m
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Customs, as the case may be, would suffice for refund of the amount deposited along with
interest at the rate specified.

7.2 Record of deposits made under Section 35F of the Central Excise Act, I 944 or section
129E of the Customs Act, 1962 should be maintained by the Commissionerate so as 10
Jacilitate seamless verification of the deposits at the time of processing the refund claims
made in case of favourable order from the Appellate Authority.”

7. On going through the paras 5 & 7 of the Circular [reproduced above], it is clear that
Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-deposit need not
be subjected to the process of refund of duty under Section 11B of the Central Excise Act,
1944 and therefore, in all cases where the appellate authority has decided the matter in
favour of the appellant, refund with interest should be paid to the appellant within 15 days
of the receii)t of the letter of the appellant seeking refund, ifrespective of whether order of
the appellate authority is proposed to be challenged by the Department or not. Therefore,
Adjudicating authority contention that the refund claim has not been filed within the

" prescribed time limit under section 11B of Central Excise Act, 1944 and is hit by the bar of

" limitation of time, is not sustainable in this context. Further the circular added that where
the appeal is decided in favour of the party/assessee, he shall be entitled to refund of the
"amount deposited along with the interest at the prescribed rate from the date of making the -

deposit to the date of refund in terms of Section 35FF of the Central Excise Act, 1944.

8. In view of the above discussion, the appeal filed by the appellant, is allowed

and the impugned OIO is set aside.

o,  sded’ GRT g B aS 3o T PveRT ST adih & A S T
9. The appeal filed by the appellant stands disposed of in above terms.
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Superintendent (Appeals)
Central Tax, Ahmedabad

BY SPEED POST TO:

M/s Effective Teleservices Pvt Ltd.,
1% Floor, Info Tower-4, Infocity,
Nr. Indroda Circle, Gandhinagar-382009.
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-Copy to:
1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
2) The Commissioner, Central GST, Gandhinagar. -
3 The Assistant Commissioner, Central GST, Mehsana Division, Gandhinagar.
(4)  The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
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(for ﬁploading the OIA on website)
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