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Arising out of Order-in-Original: 133/Ref/ST/AC/2016-17, Date: 28.10.2016 Issued by:
Assistant Commissioner, Central Excise, Div:Gandhinagar, Ahmedabad-111.

3l4lclcbdf ~ >lfaqlC\l "cbT '7l+=f ~ qw

Name & Address of the Appellant & Respondent

Mis. Effective Teleservices Pvt ltd

~clffcrer-~~~~~~~ t m cJ6 ~~ * uf zzenfReff f1
~ ,rq- x=ra:r,~ qt ar4ta n gntrv maa rgda Paar e 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rdal qr glrvrma :
Revision application to Government of India :

(1) €ha sn4 ]ca 3rf@,fr , 1994 #t err siafa Rt aal; Ty mm#i a
q@tar arr cf5l" "\j'q-efRT * ">l"~~ * 3@T@ TRTlffUT ~ ·afcR x=rfqcr, '+fRci~.
f@a +ian«a, lua fart, ah if#ca, u#ha laa,i rf, +{ fact : 110001 cf5l"
#$l urn arfegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) mG l=f@' cJfi" 6TR a#ma a ft zf tar faf -~0..sllll'< m a:R:r cbl-<~I~
# m fclRfr ·~0..silll'< ~ ~ -~0-sPII'< if l=f@' ~ ~ ~ 'fJl<f #, m fclRfr -~0-sPII-< m ~ if
'qffi cJ6 fcR:fr· cbl-<~I~ ij m fclRfr 'l-J0-s1•11x ij ii'r t ufau a ha g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a_warehouse or in storage whether in a factory or in a warehouse.

(~) '+fRci * m6'<° fclRfr ~ m ~ # Pl<iffact 1ffi1 ~ m l=f@' * RlPll-lf01 #~~ae ma u urea zrc fa a mmita as fat , u var Puff@a
%$

(b) In case of rebate of duty of excise on goods exported to any country or ters$a Alge, ~~,._
India of on excisable material used in the manufacture of the goods which are exprte· to'any" ;%'
country or territory outside India. if c e,· ~ _ _.,_ j 3)'
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(«) zf zcn nr ua fhg Rn rd # are (@urea ur per at) Ruf fhu +Tzar
l=fl<1''ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

er 3if snaa # slaare 4ram a frg it set #fez men #l n{& ai
~~ \iTI" ~ tfffi ~ A<Ff ~ jtll~cb ~ , 3rcfrc;r ~ &Rf 1:fTfur cIT ~ 'CR <TT
a # fa stfefzua (i.2) 1998 tfffi 109 &Rf~~ ~ 'ITT I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3¢qlG.-J ~ (3i1frc;r) Pilll-!lqciJ, 2001 fu 9 cB" 3@"T@ fclPJf4"1;e >fCl?r 00T
~-8 -q at ,fit #, ha am#r # If mgr ha fair "ff cfFl l=JNf cB" ~~-~ -qct
3r#la 3mks l i-ht ,fii arr Ura am4a hut na alRg Ur rrer xsr@T ~- cJ5T
!i-L<ll~D~ cB" 3Wffi 'efffl 35-~ -q ~'c:Tfffif "Cffl" cB" :fIBR cB" ~ cB" -W@.l" i'r3TR-6 'EfRYfR c#r ~ 0
ft 2ft a1fey 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RfcllJ'l.-i ~.cB" m@.l" Ggj imav cl q] I l3"fl"fr cpl-{" if m ~ 200/­
"Cf51"ff :fIBR c#r "IJ'ITC[ 3TIX sgj ieaa ya Gara a vnrar st cTT 1000 /- c#r ffi :f@R c#r
"IJ'ITC[ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. ·

ft zrc, a3tr 3qar gyca vi ara 3r4hr nznf@raw # ,R 37ft­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu 3qaa zyca 3rfe)fr, 1944 c#r 'efffl 35- uo~/35_:_~ cB" 3W@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

·O

saaRRa qRea 2 (1) cl) #i aarg 3rar srapar #t 3rft=a, 3r4tatma 4hr
zyca, eta Gr zyes ya hara 3rft#tu =znznf@raw (fre) t fa fr 41fen,
3-16'1GlcillG -q 3TT-20, ~~ i:ilff9ccrl cbl-lll'3°-s, BclTUfr "f<R. 3-li:il-!GlcillG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3¢q I G .-J ~ (3i1frc;r) Pill l-11 q c4), 2001 c#r 'efffl 6 cB" 3@"T@ >fCl?r ~.-q-3 fetfRa
fcpq~~~c#r <Tt 3i1frc;r a fas 3r4ta fag ·Ty an# 6t a ufzjf Rea
'Gl6T ~~ c#r -i:rtrr, 5llTIJ1" c#r +=rtrr 3rR 'C"l<lT<TT ·Tnl u1 q; 5 Gara zn Ga a t cfITT
~ 1ooo/- ffi ~ 'ITT.fr I usf Un zyca t it, nu #t l=fM 3rR 'C"l<lT<TT <Tm ~
I 5 Gil IT 50 ala Tq 'ITT cTT ~ 5000 /- ffi ~ 'ITT.fr I 'Gl6T ~~ c#r l=ftrr,
5llTIJ1" c#r -i:rtrr 3rR 'C"l<lT<TT ·TIT 5#fIT T; 50 cal nla vnr & ai u; 1000o /- tifR:r
~ m-.fi 1 <Bl" ~ xi$1ll¢ xfu-ix-clx *r a earfia &as rre a i viier a5t sh 'll6
~ '3x7 ~ cB" fcnm ".-JWfc'I" fll41J'1Plcb a)?[ cB" ~ c#r ~ cJ5T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agains.t --~-- ~.
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs,.1();,OQ_Q/- ,,.,., · >;:·,,,
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50>1:.ac ,'.\
respectively in the form of crossed bank draft in favour of Asstt. Registar of a braq·ch:of a~y r '- :'1?
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) <1t=a: ~~ "l{ ~ ~~ <ITT~ mar i w~~~ * ~ ~ <ITT :f@R~
~ ~ fcl;m i:i'fAT ~ ~ TI&f * sk gg ft fas far rd rf v au a fg zrenferf sr@tr
1tnTf@raw at ga 3r4ta zu #@ta al at va 3mdaa fqzur \JITITT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Ir1lciu zgca 3rf@fa 4970 zuen vizitf@era at~-1 cB' 3RflTif~~~
Ur 374a za a 3r?r zqenfenf Rufu qTf@rat #a sear u@ls #t ya JR w
~.6.50 W cBT -xlllll<illl ~ RcBc WlT 6FlT~ I . .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) ga st iif@r ci at fir aa a fzuii st 3iR #r zai 3nraff f@sut ular t
\Jll" ft zrc, #a sqra zrcas vi hara 37fl#tu =znrznrf@raw (raffafe) frlwr, 1982 if
ffea er
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #ta arcs, he&tr 3eur eravi hara 3r#tr uf@aw (@fr4a) c)1 mH 3-TTfrc;ft c)1~ i
h#-4tr 35ua rea 3f@)fer#, &&y9arr 3en h3ii fa#rr(in-2) 3f@2fern# 2&(a&y st
in 29) fain: a. ,2a8y 5itt f#hr 3f1fer1a, &&y Rr nu cs h 3iauiraa at aftar&t
are &,ref #6a q&-fr5a near 3Garfk, arr fn zr er h 3irfa sar #tsa#
3r)f@a 2er@r zratua 3rf@rat
he4tr 5=ura reavitarh 3iatia #f;rrmmr~" i~ ~rrfcm;r t

(i) nr 11 gt h 3if ffa zas#

(ii) adz sa # #t a{ arr rf@

(iii) r smr fez#raft h fer 3iair 2zr ta#

--> .3-rmEr~@~~~ 'URf c)i~~<tf. 2) 31rz1a, 2014 c)i .,nu:a:rt~~~~c)i

( merfartPerra 31ffvi 3rdsttar&iztt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s 3r2erhufr arhruf@aur ahmgrssi grea 3rzrar gas nrvsfaa gt aan fuw gen
h 1o% 2rareru 3it srzi hue ave f@af@a alaa zavsh 1o% rareu# mar vast I
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal op--:-:-­
payment of 10% of the duty demanded where duty or duty and penalty are in dispute(e:ir'.'c\;"('
penalty, where penalty alone is in dispute." , :· ·,:✓;:~· ."-~.: ..-
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ORDER-IN-APPEAL

V2(MISC)65/STC-III/16-17

1. This appeal was filed by Mis Effective Teleservices Pvt Ltd., 1 Floor, Info

Tower-4, Infocity, Nr. Indroda Circle, Gandhinagar-382009 (hereinafter referred to as

appellant), against Order-in-Original No. 133/Ref/ST/AC/2016-17 dated 28.10.2016 passed

by the Assistant Commissioner, Central Excise, Service Tax Division, Ahmedabad-III.

2. The facts of the case, in brief, are that the appellant is registered for providing

services under various categories. The appellant had availed Cenvat Credit of Rs.

3,03,998/- & Rs. 30,859/- in the month of 2008 which was pertaining to the period prior to

their date of registration with the department i.e. 21.04.2006. It was noticed by the

department and contended by issuing a Show Cause Notice dated 08.09.2010. The

Adjudicating authority confirmed the demands raised in the Show Cause Notice along with

interest ·and also imposed penalties. Aggrieved by the order, the appellant preferred an

appeal before the first appellate authority i.e. the Commissioner(Appeal) who directed them

to deposit 25% of the amount of service tax liability confirmed by the adjudicating

authority and on compliance made by the appellant, the first appellate authority had taken

up the appeal and rejected the same. Being aggrieved, the appellant preferred an appeal

before the CESTAT, West Zonal Bench, Ahmedabad. The CESTAT vide its order No .

A/10396 & 10397/WZB/AHD/2013 dated 22.03.2013 allowed the appeal filed by the

appellant. Subsequently, the appellant filed a refund claim on 16.08.2016 for the amount

Rs. 76000/- & Rs. 7714/- which was paid by them as Pre-deposit on the direction of first

appellate authority.

3. On scrutiny of the refund claim the Assistant Commissioner, Central Excise,

Service Tax Division, Ahmedabad-III found that the refund claim was not filed in the

prescribed time limit i.e. before the expiry of one year from the relevant date as per section

11 B of the Central Excise Act, 1944 and in this case the relevant date is date of the

CESTAT Final order i.e. 29.01.2013. Therefore, a letter was issued to the appellant asking

him to comply with the observation made and appear before the adjudicating authority for

personal hearing on any suitable dates from 05.10.2016/12.10.2016/19.10.2016. The

appellant neither appeared for personal hearing nor submitted any reply in the matter. The

adjudicating authority vide the aforementioned O-I-O rejected the refund claim of Rs.

76000/- & Rs. 7714/-.

4. Feeling aggrieved, the appellant has filed this appeal against the rejection of refund

claim, on the grounds that:

(a) It is not a duty, so no time limit is applicable on refund of the Pre-deposite

paid; .--· ·, '·i

(b) the pre-deposite of money was under section 35F of the Central ExciseAct.'
for the sole purpose of their appeal being maintained on merits before tlJ.e ·1 _
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O

Commissioner (Appeals) and, therefore, the provisions of section 1 lB were not
applicable to any claim for refund of such amount. duty of excise was paid by
the appellant on the finished goods exported under the provisions of Central
Excise Act, 1944; there is no reason to deny the rebate of duty of excise;

(c) Cited different case laws to substantiate their submissions and requested to
allow the refund claim.

5. Personal hearing was conducted on 21/08/2017, wherein Shri Vipul Khandhar,

CA, appeared on behalf of the appellant and reiterated the contents of appeal memorandum.

6. I have carefully gone through the records of the case and the submissions given

. in the grounds of appeal and citation referred in the appeal. The appeal is for allowing the

rebate claim for the amount which was paid by them as Pre-deposit on the direction of first

· appellate authority. Before dwelling on to the dispute, I would like to reproduce the

relevant paras 5&7 of the CBEC CircularNo 984/08/2014-CX dated 16.09.2014:

"5. Refund ofpre-deposit:
5.1 Where the appeal is decided infavour ofthe party / assessee, he shall be entitled to
refund ofthe amount deposited alongwith the interest at the prescribedratefrom the date
ofmaking the deposit to the date ofrefund in terms ofSection 35FF ofthe Central Excise
Act, 1944 or Section 129EE ofthe CustomsAct, 1962.

5.2 Pre-depositforfiling appeal is notpayment ofduty. Hence, refund ofpre-deposit need
not be subjected to the process ofrefund ofduty under Sectian lJB ofthe Central Excise
Act,1944 or Section 27 ofthe Customs Act, 1962. Therefore, in all cases where the

· appellate authority has decided the matter infavour ofthe appellant, refundwith interest
should be paid to the appellant within JS days ofthe receipt ofthe letter ofthe appellant
seeking refund, irrespective ofwhether order ofthe appellate authority isproposed to be

· challenged by the Department or not.

5.3 If the Department contemplates appeal against the order ofthe Commissioner (A) or
the order ofCESTAT, which is infavour ofthe appellant, refmdalongwith interest would
still be payable unless such order is stayedby a competent Appellate Authority.

5.4 In the event ofa remand, refund ofthe pre-deposit shall be payable alongwith interest.

5.5 In case ofpartial remandwhere aportion ofthe duty is confirmed, it may be ensured
that the duty due to the Government on the portion oforder infavour ofthe revenue is
collected by adjusting the depositedamount alongwith interest.

5. 6. It is reiterated that refund ofpre-deposit made shouldnot be withheld on the ground
· that Department isproposing tofile an appeal or hasfiled an appeal against the order
granting reliefto the party. Jurisdictional Commissioner should ensure that refund of
deposit madefor hearing the appeal shouldbe paidwithin the stipulated time of15 days as

· perpara 5. 2 supra.

· 7. Procedurefor refund:

7.1 A simple letterfrom theperson who has made such deposit, requestingfor return ofthe
said amount, alongwith a selfattestedXerox copy ofthe order in appeal or the· CESTAT
order consequent to which the deposit becomes returnable andattestedXerox copy ofthe
document evidencingpayment ofsuch deposit, addressed to Jurisdictional Assistant/Deputy
Commissioner ofCentral Excise andService Tax or the Assistant/Deputy Commissioly%_SJ"£cg

. _-, I V - _.~ )c:· s-~~-[ '-g :=1,
4 --1
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5 V2(MISC)65/STC-III/16-17

Customs, as the case may be, would sufficefor refund ofthe amount deposited along with
interest .at the rate specified. ·

7.2 Record ofdeposits made under Section 35F ofthe Central Excise Act, 1944 or section
129E ofthe Customs Act, 1962 should be maintained by the Commissionerate so as to
facilitate seamless verification ofthe deposits at the time ofprocessing the refund claims
made in case offavourable orderfrom theAppellate Authority."

7. On going through the paras 5 & 7 of the Circular [reproduced above], it is clear that

Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-deposit need not

be subjected to the process ofrefund of duty under Section llB of the Central Excise Act,

1944 and therefore, in all cases where the appellate authority has decided the matter in

favour of the appellant, refund with interest should be paid to the appellant within 15 days

of the receipt of the letter of the appellant seeking refund, irrespective of whether order of

the appellate authority is proposed to be challenged by the Department or not. Therefore,

Adjudicating authority contention that the refund claim has not been filed within the

prescribed time limit under section 1 lB of Central Excise Act, 1944 and is hit by the bar of

· limitation of time, is not sustainable in this context. Further the circular added that where

the appeal is decided in favour of the party/assessee, he shall be entitled to refund of the

amount deposited along with the interest at the prescribed rate from the date of making the

deposit to the date of refund in terms of Section 35FF of the Central Excise Act, 1944.

8. In view of the above discussion, the appeal filed by the appellant, is allowed

and the impugned OIO is set aside.

0

9.
9.

314taai arr a #r w{ 3rd ar furl 35ut ah frat ar kl
The appeal filed by the appellant stands disposed of in above terms.

a@r?
(3ar gin)

3rgm (3r4lee)

0

Attested

Superintendent (Appeals)
Central Tax, Ahmedabad

BY SPEED POST TO:

MIs Effective Teleservices Pvt Ltd.,
1st Floor, Info Tower-4, Infocity,
Nr. Indroda Circle, Gandhinagar-382009.
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Copy to:
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(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

(2) The Commissioner, Central GST, Gandhinagar.

(3) The Assistant Commissioner, Central GT, Mehsana Division, Gandhinagar.

(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.

(for uploading the OIA on website)

°
Guard file




